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Hppeanuc B cyneGHOM TUCKypce:
HA PAHHM CEMAHTHKH, IPArMATHKH U PUTOPUKH
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Annorammsi. [lens pa®oThl — BBIIBUTH AWCKYPCHBHBIE (YHKIHH YCIOBHBIX IIPEITIOKCHUH CO
3HAUEHNEM HppeaTnc B MHCbMEHHOM cyaeOHOM auckypce. Ha ocHoBe aHamm3a apryMeHTaluH B
CyneOHBIX OTYeTax CyJIOB BenukoOpUTaHMM MBI BBIAEIWIN JBE KaTeropuu (parMeHToB. Bbuio
YCTaHOBJIEHO, YTO B TIEPBOH TPpyIIe (PparMEeHTOB B THIIOTETHUECKUX PACCYKACHUSIX CYA, OTKa3bIBas
3asBUTEIIIO, AlEJUIMPYET K BO3MOXKHBIM BO3PKEHHSIM 3asBHUTEINsl. Bo BTOpOI Tpymme ¢pparMeHToB,
KaCalOMUXCSI TONKOBAHHS NPUMEHUMBIX HOPM, YCJIOBHBIE MPEIUIOKEHUS CO 3HAYEHHEM HPPEaTnc
OIIUCBHIBAIOT HOPMY, KOTOPasi, XOTS M IPHUMEHNMA, HO TIPEOJI0IEBAETCS APYroi HOPMOH. Y CIOBHEIE
NPEeIUIOKEHUs CO 3HAYCHHEM HPPEAC SBISIOTCS BaKHBIM HHCTPYMEHTOM (OpMHPOBaHHS
MMICEMEHHOTO Cy/1e0HOTO ANCKYypCa.

KmoueBbie ciioBa: Mppeanuc, BHEIIHEE OTPUIIAHME, TUNOTE3d, JUCKYPCHBHOE B3aUMOJEHCTBHE,
pHUTOpHUYECcKOe HaMEepEHHe, CyIeOHBII UCKYpPC, MParMaTHIeCKOe 3HAUE€HNE YCIOBHBIX PEUI0OKEHIH
Baaromapnocts. PaGora BbimonHeHa TOA PYKOBOACTBOM JOKTOpa (DMIIOJIOTMYECKUX HAyK,
npodeccopa A. I'. AHUCHMOBOA.

Jdas nurupoBanusi: Apunoséa b. H. Uppeamnc B cyneOHOM AHCKypce: Ha TPaHH CEMaHTHKH,
nparMaTuKy U putopuku // BectHuk UepenoBenkoro rocynapcrseHHoro ynusepcutera. 2025. Ne 3
(126). C. 72-82. https://doi.org/10.23859/1994-0637-2025-3-126-6; EDN: OOBQAZ

Irrealis in judicial discourse:
points and counterpoints of semantics, pragmatics and rhetoric

Bayrta N. Arinova
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Abstract. Based on the analysis of law reports we have identified two types of fragments where
counterfactual conditional sentences show distinct pragmatic characteristics indicating specific
discourse functions: they reinforce court’s denial of parties’ arguments, and they refer to a weaker
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provision which is overcome by the other one (described by indicative forms). Thus, by introducing
hypotheses in the form of counterfactual conditionals not only do judges ‘twist and turn’ the
direction of discourse, but they also determine its scope by encouraging discursive interaction with
the reader.

Keywords: irrealis, external negation, hypothesis, discursive interaction, rhetorical intention, judicial
discourse, pragmatics of conditional sentences
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BBenenue

ApryMeHTanus Kak Ipolecc yOe>KAeHUS M JTOKa3bIBaHUS INPUCYI]Aa MHOTHM JMCKYP-
caM. Ee puTopuueckyio Cuy U MNparMaTuyeckue XapaKTepPUCTUKH MOXHO OIIEHHUBAThH C
TOYKHA 3PCHUSA HHCTUTYIIMOHAIBHBIX YCIOBHH (OPMHPOBAaHUS W OBITOBAaHHA OHCKypCa,
TEeMaTU4YECKON WJIM MaKpOCTPYKTYpPHOW OpraHu3alii, T. €. KOMIIO3UIMU apryMEHTaTUB-
HBIX CXGM]. BMeCTe C TCM, BBISIBJICHHUC O6H_II/IX 1 YaCTHBIX 3aKOHOMepHOCTeﬁ Ha ypOBHe
BBICKa3bIBaHUH WM apTyMEHTATUBHBIX XOJIOB MO3BOJISIET 0OJIee TOYHO MHTEPIIPETHPOBATH
pUTOpHYECKHEe HaMepeHUs] CyOBEKTOB KOMMYHHKAIIMU W BBIIBUTH CPEICTBA PeaH3aldd
9TUX HaMmepeHuil. B GopmupoBanum cyneOHOro nucKypca BeAylias pojib OTBOJIUTCS CY-
JIb€: UMEHHO CYJIbU OMPECISIOT X0/ apryMEHTAIlUH, CTapaloTcsi coOMoaaTh OamaHc ap-
TYMEHTAIUH, COCTUHSSI (PAKTHI, FOPUINICCKHE TPABUIIA, TOBOJBI CTOPOH M CBOH CY)KICHHS
B TEKCTE pelIeHHus Wiu cyneOHoro ordera. Llens maHHO#M paboThl — ONpenenuTh AUCKYp-
CHUBHBIC (byHKL[I/II/I THUIIOTCTUYECCKUX yTBEp)I(I[EHPII?I, BBIABUT'aCMbIX Cy}lbf(MI/I B npouecce
aprymenTanui. OOBEKTOM HCCICIOBAHUS SBISIOTCS YCIOBHBIC IMPEUIOKEHUS C KOHTP-
(akTyanpHBIM 3HaUYeHHEeM (Mppeainnc). Hamr aHamm3 ocHOBaH Ha MCCIIEJOBAaHUM CEMaHTHU-
KM U NParMaTvKy YCIOBHBIX IPEUIOKEHUM 3TOH IPYMNIbI, YTO IO3BOJUT UHTEPIPETUPO-
BaTh PUTOPUYECKHE HAMEPEHHS TOBOPSILNEIO U TAKAM 00pa3oM OMpPENCITUTh JTUCKYPCUB-
HbIe (YHKIUU TaKHUX MPEII0KCHUH.

Y c0BHBIE TIPEUIOKEHHS CO 3HAYEHUEM UpPPEATHCa UTPAIOT BAKHYIO POJIb B CyIe0HOM
JUCKYypCe, TIOCKOIbKY UMEHHO OHHU JIEMOHCTPUPYIOT HaNpaBlIEHUE PacCyKIAeHUsI, HHHOP-
MHUPYIOT aJpecara O MpeAnochlIKax pelieHus cyabu. B cuny Toro, yto 3HauY€HUE YCIOB-
HBIX MPEJIOKEHUN B OOJIBINIEH CTETIEHN ONPEIeISeTCS KOHTEKCTOM?, 3a SIIMHUITY aHaJIn3a
MBI TIpHHAMaeM (parMeHT cyaeOHOro oT4eTa — Kak MPaBWIiIO, MOCIEAOBATEIbHOCTh W3
HECKONBbKUX Tpemnoxennid. [IpoanamusupoBaB 35 cyqeOHBIX OTYETOB, MBI BHIJICIIVIIH JIBA
TUma (ParMEeHTOB, B KOTOPBIX YCIOBHBIC MPEMJIOKCHHS CO 3HAYCHHUEM HUppeajrca COOT-
BETCTBYIOT pPa3HBIM NparMaTHYECKUM 3HAYEHHUSM, a MMEHHO YCWJICHHE BO3PXKCHHS U

' Van Eemeren F. H. Argumentative patterns viewed from a pragma-dialectical perspective: Ex-
ploring the relationship between argumentative discourse and institutional context // Prototypical
Argumentative Patterns. Cham: Springer International Publishing, 2018. P. 20-21.

2 Jaszczolt K. M. Default semantics: foundations of a compositional theory of acts of communi-
cation. Oxford: Oxford University Press, 2005. P. 64.
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KOHCECCUBHOCTh («IIPEOJ0JIEHHE OOLIEro NPHHIMIAY). BO3MOKHOCTH BBIIENUTH Takue
3HA4YEHMs YKa3bIBAaeT HE TOJbKO Ha BHYTPEHHIOIO TUAJIOTMYHOCTH Cy1e0HOT0 JIMCKypca, HO
¥ Ha TO, YTO JUCKYpPCHBHOE B3aMMOEHCTBHE CYIbH U aapecaTa, T. €. OONblIas OpUCHTH-
POBaHHOCTH Ha aApecaTa, SIBISETCS OJHUM U3 KIFOUEBBIX OTINYMI CyJe0HOTO JUCKypca OT
JpYTUX BUAOB IOPUIUUECKOTO AUCKYpCa.

OcHoBHas YacTh

YcnoBHBIE MPEIOKEHUsI CO 3HAYCHUEM Uppeallica — 3TO MOJBHJ YCIOBHBIX MpeIIo-
xeHuit. CMmenieHHble B npouuioe rpammartndeckue dopmsl (backward shift of syntactic
tense) UX CTPYKTYPHBIX 3JIEMEHTOB 0003HA4YaIOT HE accepuuy (BBIPaKCHHBIC WHIUKATHB-
HBIMU (popMamu — notional tense), a mpeamonoxkeHus. [1o 3Toi mpuUWHE TpaMMaTHIECKOE
Bpemsi Past Perfect B aHTelieieHTe HE HeceT CBOErO OOBIYHOTO 3HAYEHHs IPEJIIIECTBOBA-
HUS, HO BBIpaXKaeT TUIOTETHICCKOe CyKaeHne. YmnoTpedbnerue Past Perfect MoxeT Taxxke
YKa3bIBaTh Ha TO, YTO TOBOPSIIUI HE OBLI OYCBHUIIIEM COOBITHS M 3HAET O HEM OT TPEThUX
JIMII, WM aXe Ha TO, YTO OH BOBCE HE paclioyiaracT HaJe:KHOU uHpopmanueii o HeM. ['o-
BOPSIIMI MOET 3HATh O TOM, YTO AHTCIEJCHT JIOKHBINA, MM TOBOPSIIMNA CYUTAET COOBI-
THE aHTELIENCHTA JIHIIb BEPOSTHBIM . [IpH 5TOM KOHCEKBEHT — 3TO TAKKE TPEAONOKEHHUE
(assumption), u, TakuM 00pa3oM, JBE YaCTH NPEAJIOKCHHS CBSI3aHbI HE Ha COOBITHITHOM
ypoBHe (second order entities), a Ha ypoBHe cyxaenuii (third order entities). 3HaHue win
TPECTaBJICHAE O COOBITHH aHTEIe/ICHTa BOCIPHHUMACTCS KaK JOCTaTOYHOE OCHOBAHHE
JUTS BEIBOJA B KOHCEKBEHTE, B KOTOPOM JOCTHTAeTCsl KOMMYHHKATHBHAS II€TTh TOBOPSIIETO
— cO06IIHUTH 0 BBIBOZE . IMEHHO [OITOMY YacTO OCHAPMBACTCS TE3UC O HATHUMHM TIPHIHMH-
HO-CJICZICTBEHHOH CBSI3M B YCJIOBHBIX IPEUIOKEHUSIX C KOHTP(HAKTyaJbHBEIM 3HAYCHUEM.
B. Manmurep TakuM 00pa3oM MOTYEPKUBACT 3HAUCHHE MHACTEMUYCCKOH MOJAIBHOCTH B
YCJIOBHBIX TPEJUIOKEHUIX CO 3HAYCHUEM HppealTica.

P. eKnepk u C. Pun aHanu3upyroT 0COOEHHOCTH TOJIKOBAHUS YCJIOBHBIX MPEJIONKE-
HUH C KOHTP(aKTyaIbHBIM 3HAYCHHEM OTHOCHTEIBHO KpUTEpHs HCTUHHOCTH. OHU yTBEp-
JKAIOT, YTO «IIPH TOJKOBAHMHU TPOIO3UIMU C KOHTP(HAKTyaJbHBIM 3HAYCHHEM OTHOCH-
TEJILHO PEaNbHOTO MOJIOKEHHUs Belllei, KOHTP(aKTyalbHOE 3HAUYEHHE I0Jpa3yMeBaeT, YTo
B PEaJbHOM MHpPE ONHCHIBAEMBIC COOBITHS OyIyT MPEICTABICHBI CO 3HAKOM MHHYC (T. €.
pearbHOMY MOJIOKEHHIO Belllel OyleT COOTBETCTBOBATh OTPUIIATENIbHAS BEPCHS COOBITHIH
B YCIIOBHOM TIPEUIOKEHHH) .

If he had come [P], he would have met Jill [Q] — counterfactual;

He did not come [-P], he did not meet Jill [-Q] — real.

OHH Ha3BIBAIOT TAaKOE TOJKOBAHWE YCIOBHBIX NPEAJIONKECHHH C KOHTP(AKTyaTbHBIM
3HaYeHHEM BHEIIHHM OTpHIIaHHeM external negation («eciar COOTHOCHUTH (MCTOJIKOBBIBATH)
3HAYECHHE YCIIOBHBIX MPEIJIOKCHUN C MUPPEaTHCOM C JCHCTBUTEIBHBIM ITOJI0KEHHEM Be-
IIel, TO Uppeasnc pacCMaTpUBACTCsl KaK BHELIHEE OTPHIIAHHE, KOTOPOE NMPHUBOJIUT K OT-
PHIaTEIIFHOMY TOJIKOBAaHHUIO BCEH MPOMO3HUINH)) — COOBITHS B aHTEICIEHTE i KOHCEKBEH-

! Dancygier B. Conditionals and prediction. Time, Knowledge, and Causation in Conditional
Constructions. Berkeley: Cambridge University Press, 2003. P. 66—67.

* Tam xe. P. 86-88.

3 Declerk R., Reed S. Conditionals: a comprehensive empirical analysis. Berlin; New York:
Mouton de Gruyter, 2001. P. 105.
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Te MHTepHpeTupyroTcs: kak HecoBepiueHHsle (unfulfilled) mmu coObITHS, KOTOPBIE HEBO3-
MoxHO BeimonauTs (unfulfillable).'

Kak MOXHO mpHW 3TOM OXapakTepH30BaTh KOMMYHHKATHBHOE HaMepeHHe cyObeKTa
KOMMYHUKaMu? AHTEUEAEHT — 3TO NPONO3UIMS, BhIpaKarolias IOMyLIEeHHE, KOTOpOe
TOBOPSIIIUNA CUUTACT UCTHHHBIM, a He (JaKTHUYEeCKOEe yTBEPKICHUE, KOTOPOE COOTBETCTBYET
neicrButensHOCTH (a closed world is a theoretical world treated as assumed to be identical
to the actual world (this contrasts with a factual world, which is treated as being identical
to the actual world))’. Beicka3biBasi MOOGHYIO MPOMO3HIIAIO, TOBOPSIIHIT JCMOHCTPHPYET
CBOIO TOTOBHOCTH JIONYCTUTH HUCTHHHOCTh WIJIM JIOKHOCTH OIMCAaHHOM B HEW CHUTyaIluH,
HECMOTpS Ha TO, YTO CaM OH HE yYBEpEH B TOM, YTO OHA MCTHHHA WJIH, HA00OPOT, JIOXKHA.
DTOT CMBICH B YCIOBHBIX INPEIJIOXKEHHUSIX CO 3HAUCHHMEM Hppeaica nepenaroT (GopMbl
snucTeMuueckoil mopansHocTH U Past Perfect. P. Jleknepk u C. Pua cuuraror, 4to Takum
00pa3oM TOBOPAIIMKA H3BABIIET TOTOBHOCTH IIPUOCTAHOBHUTH HeBepue (suspension of
disbelief).

Y. X. Danep oTMeyaet, 4To CyOBEKT MOXKET CUHUTATh TEOPETHYECKYIO CHTYAIHIO JIOXK-
HOW WM TIPENCTaBIATh e TakoBOW. Ilo ee MHEHMIO, BBICTpanBasi pacCyAeHHE MOCpe-
CTBOM YCIIOBHBIX TIPEUIOKECHUH CO 3HAYCHHEM Hppeannca, CyObeKT KOMMYHHKAIIUH BbI-
pakaeT COMHEHHE B BO3MOKHOCTH TOTO WJTH HHOTO TIOJIOKEHHS BEILICit .

K noxosxxemy BoiBoxy mpunuiin H. Axaryka MakxKoymu u C. Illtpayce — B mporecce
KOMMYHUKaIlMU CYOBEKTBI, HCIIOJB3Ys NPEIUIOKEHUSI ¢ (POpPMaMM 3MUCTEMHYECKOH MoO-
nansHOCTH (‘would have done / been'), mpemnararot (uppeajibHbie) MPOMO3UIMU IS CPaB-
HEHUS PealbHON CUTYallul ¥ BO3MOXKHOH (HO HE HACTYNMBLICH) CUTYallMU U JIENaloT BbI-
BOJI O JKEJIATeJIbHOCTH HAOJIOIaeMOT0 MCX0/1a CUTYalnH, TaK KaK BO3MOXKHBIE MHBIE CIie-
HAPHH TIPHBENH ObI K TOPA3[0 XY/ILIAM MOCTEICTBHAM .

[TpuBeneHHbIE BbILIE OCOOEHHOCTH TOJIKOBAHUSI YCIIOBHBIX IPEUIOKEHUI ¢ KOHTp]aK-
TyaJbHBIM 3HaY€HHEM MMEIOT pelaroliee 3HadeH!e IS aHaJIN3a JUCKYPCUBHBIX (DyHKITUH
TaKUX TNPEJIOKEHUH B cyneOHOM auckypce. OCHOBHbBIE NMPEANOCHUIKHM HAIIETO aHAIW3a
BKJIFOYAIOT:

— HaJIM4Me BHEIIHEro OTPHULAHHUS KaK KJIFOYEBOTO KOMIIOHEHTa CEMAaHTHKH YCJIOBHBIX
TIPEIOKEHUH ¢ KOHTP(AKTYaIbHBIM 3HaUCHHUEM;

— 0COOEHHOCTH CBSI3M M@Ky aHTEIEJACHTOM U KOHCEKBEHTOM, OTPaXKarolIeii NOPSI0K
THUIIOTETHYECKOTO U JIOTHYecKOoro BhIBoja (inferential meaning), a HE YUCTO MPUUYUHHO-
CJIEICTBEHHBIE OTHOLICHUS;

— SMHUCTEMUYECKUH CTATyC YCIOBHBIX NPEIUIOKEHHUH ¢ KOHTP(haKTyaIbHBIM 3HAYCHUEM,
KOTOPBIH MOXKHO CUMTATh MOKa3aTesieM KOMMYHHKAaTHBHOTO HaMepeHHs: CyObeKkTa (IpoTH-

"Declerk R., Reed S. Conditionals: a comprehensive empirical analysis. Berlin; New York:
Mouton de Gruyter, 2001. P. 107. “When we interpret a counterfactual proposition in terms of the
real world, counterfactuality functions like external negation which has scope over the entire polar-
ized (negative or positive) proposition’.

% Tam xe. P. 81.

3 Elder C-H. Context, Cognition and Conditionals. Cham: Palgrave Macmillan, 2019. P. 250.

4 McCawley Akatsuka N., Strauss S. Counterfactual reasoning and desirability // Cause — Condi-
tion — Concession — Contrast: Cognitive and Discourse Perspectives. Berlin, Boston: De Gruyter
Mouton, 2000. P. 205-234.
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BOIIOCTABJICHUE BO3MOJXKHBIX MCXOJIOB COOBITHSI; KOHCECCUBHOCTB; HEOJZOOpEHHE W HECO-
rJlace ¢ BO3MOKHBIMH HCXO/IaMH).

OTpunarenbHOE TONKOBaHHE COOBITHH B YCIOBHBIX HpemnoxkeHusx (mamee — YII) ¢
KOHTpP(aKTyaJlIbHbIM 3HAYEHHEM B CyAeOHOM apryMeHTalny, Ha Halll B3I, MOXKET COOT-
BETCTBOBATh Pa3IMYHBIM KOMMYHHKAaTHBHBIM HaMepeHUsM. B naHHOI paboTe MBI aHAIH-
3MpYyeM JiBa THIIa KOMMYHUKAaTHBHBIX ()ParMEHTOB: B IEPBOM — CYyJI OTKa3bIBaeT 3asiBUTE-
JI0 ¥ aleuIpyeT K BO3MOXKHBIM BO3P@KEHHSAM, PacCy)KAas THIIOTETHYECKH; BO BTOPOH
rpymnmne (pparMeHToB, KacarolIMXCs TOJKOBAHUS NPUMEHHMBIX HOPM, YCJIOBHBIE IPEIo-
JKEHUSI CO 3HaYEHHEM Hppeaic ONUCHIBAIOT HOPMY, KOTOpasi, XOTs ¥ IPUMEHNMa, HO TIpe-
ononeBaeTcs Apyroit Hopmoii. M3ydeHne nparmarudeckoro 3HaueHus YII ¢ KOHTpdaxTy-
IBHBIM 3HAYCHHEM HEBO3MOXXHO BHE KOHTEKCTa, MIO3TOMY EIMHHUIIAMH HAIETO aHAIN3a
CTallun (I)paFMeHTbI, a HC OTACJIbHBIC IPEAJIOKCHUA.

OOparmaschy K MepBOMy THITy (parMeHTOB, HEOOXOJMMO OTMETHTh, YTO MBI aHAIH3H-
pyeM OTKa3 cyza Kak mparmarudeckoe oTpunanue (denial), KoTopoe OTIHYaeTCs OT JOTH-
4yeckoro orpuianus (negation). IIparMaTtiHueckoe OTPUIIAHKE HE SIBISICTCS acCepIUCHi, ero
OCHOBHast (PYHKIIMSI — OTIPOBEPTHYTH y’KEe MU3BECTHYIO (paHee 03BY4YEHHYIO) HH(POPMAIHIO,
T. €. OHO BBITECHSCT 3Ty MHPOPMAIHIO U3 IucKypca. [locienHee MoXKeT 03HaYaTh TO, YTO
TOBOPSILIMNA OYIET «IONpPaBIATh» COOECeTHHKA, 1aBasi MOSICHEHUE, YTOOBI «IIEPECTPOUTHY
IMCPBOHAYAJIbHOC BBICKA3bIBAHUEC U TaKUM 06pa30M MOBJIMATH HA MHCHHUC COGeCG}IHI/IKa,
WU3MEHUTD €T0 BOCHPHUITHE CUTYalNH.

BeoliBuracMele mporno3unuy (MOSCHEHUS-TIONPABKN) B BU/IE YCIIOBHBIX NPEJIOXKEHUH
CO 3HaYECHUEM Hppealiica MOTYT OTpaXkaTh MHYIO TPAKTOBKY COOBITHI, OTHOLIIEHHE TOBO-
pAIICTO K NIEPBOHAYAJIBHOMY CO6I)ITI/IIO, OIICHKY CUTYyalliu, HOBBIC JOMYIICHUA, YTO HECO-
MHCHHO 6y/:[eT MCHATH HAIIPABJICHUC KOMMYHUKAIIUHN.

C npyroii cTOpoHbI, B CHTYyalllH, KOTJla TOBOPAIINI BO3paXKaeT WM OTPUIAET HEKHH
JIOBOZ, OH oOpamaercs K coOecefHUKy, YTO JaeT MOCIeTHEMY BO3MOXHOCTb OTBETUTHh
YTBEPAUTCIIBHO WM OTPHULATCIBHO. prFI/IMI/I CJIOBaAMHU, aHAJIU3UPys MparMaTudcCKoeC
3HAYEHHE YCIOBHBIX MPEUIOKEHUH CO 3HAaUCHHEM HPPeaTnca, Mbl CMOXKEM BBISIBUTH JIMHT -
BUCTHYECKHE MEXaHI3MBI TIOCTPOCHHUS CyAeOHOTO TUCKypCa.

HenpunsaTtre 10BOAa WM HECOTIacue HE BOSHUKAET H30JUPOBAHHO M CaMmo To cebe,
OHO BCETJla CIIEAYET 3a YK€ IMPO3BYyYaBIIeH PEeIUIMKOil (accepuueil) — ero MOXKHO Ha3BaTh
OT3BYKOM rocieaned. OTpuuas nin onpoBepras yke M3BECTHYIO aCCEpLHIO, TOBOPSIIIMN
WCXOIIUT U3 MPEIOI0KEHUS O TOM, YTO IPEAIIOIOKEHHE aJpecara OIHUO0YHO M TIOATOMY
TBITAETCS MCIPABUTH HEBepHOE mpescTasieHue’. [I0sCHSA CBOe BO3pakKEHHE, CYIbs 00-
pataercst K ToMy, 4To ObIIIO CKa3aHO paHee — J0BOJaM CTOPOH — M BBIBJISIET T€ aCCEPIIMH,
KOTOpEIE, TI0 €0 MHEHHUIO, Ouub0oyHbl U «HcIpaBisieT» ux. OOparas BHIMaHHE agpecaTa
Ha HECOOTBETCTBUA MCKAY YTBEPKIAAEMBIM U PCAJIbHBIM ITOJIOKCHHUEM BeH_Ieﬁ, Cyabsa OT-
BEYAeT Ha BO3MO>KHbIE BO3PAKEHHUS 3asIBUTEIIS.

[Ipoananusupyem ¢parment 1:
[s1] There was nothing in the “loss of control” defence to suggest that [s2] Parliament
intended, somehow, that the normal rules which applied to voluntary intoxication should

! Givon T. Negation in language: Pragmatics, function, ontology // Syntax and Semantics. 1978.
Vol. 18. P. 59-116.
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not apply. [s3] If such had been the intention of Parliament, it would have been spelled out
in unequivocal language'.
CxeMaTHYeCKH er0 MOYKHO TPEACTaBUTh CIEAYIOMIIM 00pa3oM (cM. cxemy 1):

Herarus / otpuiianue cyapu [s1]
Ly (HoBoa cTtoponsl) [s2]

—\—> V. npensioxeHue (Co 3HaUeHUEM uppeauca) [s3]

OtpunarensHas uHTEpnperanus coobTuii B YII yka3siBaeT, mpexae Bcero, Ha HeCOOT-
BETCTBUE YTBEPXKACHHA [s2] AEHCTBUTENBHOCTH M, KaK CIEICTBHE, 3Ta MHTEPIpETanus
YCHJIMBAeT OTpuljaHue (O0TKa3 cy[a) M BIHMAET Ha TO, KaK JAHHOE yTBEpXKICHHUE [s2] Boc-
NpUHUMAET ajipecar. Mbl, KaKk YUTaTeNId, HHTEPIPETHPYEM €ro Kak HeCOOTBETCTBYIOIIEE
JCUCTBUTENILHOCTH B CHJIy HECOOTBETCTBHS, BBIPAXKCHHOTO B YCIOBHOM IPEIUIOKEHHUU
[s3].

[s2] — the normal rules which applied to voluntary intoxication should not apply.

[s3] — If such had been the intention of Parliament, it would have been spelled out in
unequivocal language.

AHanu3upysi ceMaHTuKy uppeanuca, P. leknepk u C. Pua nucanu o «paciumpuresb-
HOM OTpHIIaHHH», KOTOPOE MOJpa3yMeBaeT, YTO OTpHUIIATeNIbHAsS MHTEPIpETaLis aHTelle-
JICHTa 03HAa4yaeT, YTO U KOHCEKBEHT OyJIeT HMETh OTpULIATENIbHYIO HHTepHpeTanuo. Koraa
CyZIbs BKIIIOUAET B PAcCy)KACHHE yCIOBHOE NMpPEJIOKEHHE CO 3HAUCHHEM Hppeajnca, 3TO
BIIMSIET HA TOJKOBAaHUE OTMPOBEPTraeMoro yTBEepKIeHus [S2], B pe3ysbTaTe HE TOJBKO CaMoO
YCIIOBHOE TIPEIOKEHNE, HO M PAIOM CTOSIINE MIPEIOKEHH [$s2] MOoIydaloT OTpHLIATENb-
HYIO TPaKTOBKY.

Bo BropoM ¢parmMeHTe MBI BUANM ITOXO0XKYIO ITOCIEI0BATEIbHOCTD MPEATIOKEHHH, HO
BMECTO IOJIHBIX YCIOBHBIX MPEJIOKEHHH UCTIONB3YIOTCS MPEAJI0KEHHS ¢ KOHCTPYKIUSIMU
SMHUCTEMHUUYECKOI MOJIATIbHOCTH.

[s1] HoBox 3asiButesns. [s2] Cynbs BbIpakaeT Hecoryiacue ¢ A0BOAOM 3asiBUTeNs [sl].
Crnenyromiee yTBepxacHHE [$3] MPOTHBOIOIOKHO MO CMBICHY [s1] — 3TO €ro oTpUIaTeNh-
Hasi TPAKTOBKA, KOTOpask TAKKE SIBIISETCS YaCThi0 BO3paxkeHus cypu. Creayrolas 3a HuM
[s4] xoHCcTpyKIIMs ‘would have been’ omuchIBaeT MalOBEpOSTHBIA (OTHAICHHBINH) UCXOJ
[s1] —T. e. noaTBEpKIAET / yCHINBAET BO3PAXKEHUE CYIbH.

@parment 2: [s1] The applicants submitted that, in the absence of some legislative pro-
vision for the manner in which a partnership should be indicted, it was simply not possible
to give effect to the legislative intent that partnerships should be susceptible to the criminal
legal process. [s2] Their Lordships did not agree. [s3] The appropriate procedure was ob-
vious. [s4] It would have been quite wrong to frustrate the legislative intention by failing to
adopt it simply because it had not been enshrined in a rule.?

' The Times. URL: https://www.thetimes.com/article/intoxication-and-the-defence-to-murder-of-
loss-of-self-control-p2brplwmjhn (gata obpamenus: 27.04.2024).

% The Times. URL: https://www.thetimes.com/article/partners-are-not-liable-for-crimes-of-
partnership-255r0w7rzsz (nara obpamienus: 27.04.2024).
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l'umote3sl [s4] u oTpUIaTENbHAS TPAKTOBKA COOBITHI B [s4] Takke BIHSIOT HA TPak-
TOBKY UCXOJHOTO apryMEHTa, T. €. MEHSIIOT €€ Ha OTPHUIATEIbHYIO.

CymMMHupYys1, HY’)KHO OTMETHTB, YTO THIIOTE3bI OKA3BIBAIOT HEIIOCPEACTBEHHOE BO3/CH-
CTBHE Ha aJpecaTa W €ro BOCHPHUATHE W TOJIKOBAHHE MO3UINH cyaa. He sSBISSICH yTBep-
JKICHUSIMH, THUIOTE3bI MOKHO paccMaTpUBaTh KaK TOMBITKY 3apaHee OICHUTh PEaKIUio
ajzipecara, MPeIBOCXUTUTh BO3MOXKHBIC BO3PAXKCHUS MIIH yKa3aTh Ha CJa0bIe CTOPOHBI €T0
3asBIeHUHA. B 000oux mprMepax, paccynasi THIIOTETHIECKH, CYIbs YKa3bIBACT HA HECOOT-
BETCTBHS WJIM HEKEIATCIBHOC Pa3BUTHE COOBITHH, YIYIICHHBIC U3 BUAY 3asSBUTEICM.
WHBIMU CITOBaMU, THIIOTE3bI IPEABAPSIOT WIH «O0PaMIISIOTY OTKAa3 CyIbH.

Bo BTOpOI#1 KaTeropun (HparMeHTOB CyIbs HAaeT OLEHKY CHUTYAIlMH C TOYKH 3pEHUS 3a-
KOHOAATEIBHBIX TPeOOBaHUI{, B YACTHOCTH 3TO CIy4ad, KOTJa BO3HUKAIOT BOIIPOCHI OTHO-
CUTEIbHO MpHUMeHeHHs HOpM. Kak mpaBuiio, B TAKUX (parMeHTax CyIbd TPAKTYIOT OTMpe-
JICIICHHBIE 00CTOSITENhCTBA Yepe3 MPU3MY 3aKOHOAATENBHBIX TpeOoBaHui. C TOUKH 3peHUS
CHHTAaKCHYECKOH CTPYKTYpHI (hparMeHTa YCIOBHBIC MPEIOKEHUS CUTHAIU3HPYIOT OT-
CTYIUICHHE OT JIMHEHHOTO ((paKTHUYEeCKOT0) MOBECTBOBAHMUS, KOTOPOE BBHICTPAHUBACTCS MPU
TIOMOIIK YTBEPIUTCIBHBIX MPEIIOKECHUN C HHIUKATHBHBIMH IJIArOJILHBIMUA (DOpMaMH.
Ecmm mocneaare onuchBarOT (PaKTHIECKYIO (ICHCTBUTEIbHYIO) HH(POPMAIIHIO, TO YCIOB-
HBIE MPEJIOKEHUS CO 3HAUEHUEM Uppealnca YKa3blBalOT Ha TO, YTO 0XKUJAEMOE Pa3BUTHE
CUTyallud — 3TO He Oonee YeM BO3MOXKHOCTB, T. €. B IEHCTBUTEIBHOCTU 00CyKaAaeMas CH-
Tyanus IMOJIyYriIa APYroe pa3BUTHE W 000CHOBAaHME.

Paccmorpum ¢parmeHT 3:

The issue was the effect of section 55 on the legality of the claimant’s detention. At the
time of the detention the secretary of state had acted in the mistaken but reasonable belief
that he was aged over 18. It was now agreed that he was aged 17. If his true age had been
known he would not have been detained, because his detention would have been contrary
to the secretary of state’s policy in relation to minors. The secretary of state relied for justi-
fication of the claimant’s detention on the statutory power of detention created by para-
graph 16 of Schedule 2 to the 1971 Act.'

B n1aHHOM (parMeHTe FOBOPUTCS O TOM, YTO 3ajepKaHHEe OBUIO OCYIIECTBICHO IO
ounOKe, XOTs YHNOJHOMOYCHHBIC JIMIA ACHCTBOBAIM HCXOIS M3 Pa3yMHBIX MPEAIONIOKe-
HUI 0 Bo3pacTe 3ajepykaHHoro. [1o3xe ObLIO YCTAHOBIICHO, YTO 33JIepIKaHUE CTAIO Hapy-
HIEHHEM pa3ziena 55, Tak Kak BO3PacT 3aJep>KaHHOI'0 OTJIMYANCS OT YCTAHOBJIEHHOTO 3a-
KOHOM. Jlajsiee Cy/ibsi ONHCBIBACT TO, KaK CIOXKUIIACh Obl CHTyalus B COOTBETCTBHHU C Tpe-
OoBaHMSAMH pazziena 55 — yCIOBHOE MPEIoKEeHUE CO 3HaUEHUEeM uppeanuca. B 3akimoun-
TENILHOM TPEJJIOKESHUH TOBOPHUTCS, YTO OCHOBAHUEM JUISl 33/IePyKaHusi ObUIM MOJOXKEHHS
JPYroro 3akoHoAaTenbHOro akta. COOTBETCTBEHHO, afpecar (UUTATelb) MOXKET CHeNaTh
BBIBOJ O TOM, YTO JCHCTBHS YIIOJHOMOYEHHBIX JIHI[ B PACCMATPUBAEMOM CUTYyal[Md MOTYT
peryJnpoBaThCs pa3HbIMH 3aKOHO/IATEIbHBIMU MOJ0KEHUAMHU. ONKUChIBasI Pa3BUTHE CUTY-
allii B YCIOBHOM MPEJIOKEHUH CO 3HAYCHHEM Hppeasnca, Cyabs yKa3plBaeT Ha TO, YTO
TpeOOBaHUS OIHOTO PEryIUPYIOIIEro akra (Section 55) He ObLIHM BHIIOJIHEHBI.

' The Times. URL: https://www.thetimes.com/article/mistake-over-age-of-detainee-pn68s8rspbf
(mata obpamenus: 27.04.2024).
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VYuuTeiBas, 4TO CcieAylollee NpeaokeHne (C MHAMKATHBOM) ONMKCBHIBACT APYTHE 3a-
KOHHBIC OCHOBaHUSI, 3HAYEHUE Hppeajnca B IEPBOi YacTH (parMeHTa ONUCHIBAET NEPBYIO
TPAKTOBKY KaK OOCTOSITEIBCTBO, «IIPEOojieBaeMoe» (KaK MPETSITCTBHE) TPeOOBaHUIMHU
npyroro pasnena (par.16 of Schedule 2). ubiMu clioBaMHu, pedb HICT 00 YCTYIMHTEIBHOM
CBSI3U MEXKAY ABYMs CMBICIOBBIMH 4YacTsMH (parmenta. CTpyKTypy (parMeHTa MO>KHO
MIPEACTABUTH CIEAYIONUINM 00pa3oM:

[mecmoTps Ha S1 = The issue was ... If his true age had been known ... he would not
have been detained], [S2 = The secretary of state relied for justification of the claimant’s
detention on the statutory power of detention created by paragraph 16 of Schedule 2 to the
1971 Act].

B Gonee mmpokom cmbiciie S1 B JaHHOM (pparMeHTe OMMCHIBACT HAPYIICHUE OXKUIa-
HUH ajpecaTa: TPAKTOBKA | ONMCHIBAET €CTECTBEHHBIH' (OXKHIAeMBIil) X0 COOBITHH, KO-
TOpBII HapymIaeTcs, U HapyIICHUE XO0a COOBITHI «BBITECHSETCS» OCHOBaHHEM 2. Takum
o0pazoM, cyabs, IPU3HABas CIPaBeIMBOCTh NEPBOTO JOMYyIIEeHHs (TpakToBKa 1), Bce ke
CYMTACT, YTO OCHOBAHHS B CHJIy APYTrUX TPEOOBAHUH «IPEOJ0TICBAIOTY» CIPABEIIHUBOCTH
TpakToBKH 1. CrenoBatenbHO, CyIbs aleuIMpyeT K YacTHOMY CIIydaro HOpPHIMYECKOH
TPAaKTOBKH TAaKOW CHUTYallHH, TOKA3bIBasA, YTO CYIIECTBYET HE OJJHO, & MHOXKECTBO FOPHIH-
YECKUX «POCTPAHCTB» (KOHTEKCTOB) JUISl OJHOW M TOW K€ CUTyalWH. DTO TaKkKe WILTIO-
cTpupyeT (parMeHT 4: CyAbs aHAIN3UPYET BONPOC 00 IKCTPAIMIUHM B COOTBETCTBHHU C
European Arrest Warrant (TpakroBka 1).

Dopmynupyst KOMMeHTapHi o npumMeHeHun European Arrest Warrant B Buzie yCJIOBHO-
r'0 TPEJIOKEHUS CO 3HaUYeHHEM mppeanuca [S2], cynbs yKa3pIBaeT Ha PaCXOXKICHHE MEXK-
Iy paccMaTpUBaeMOl CHTYyallel U MOPSIKOM JEHCTBHH, IPEyCMOTPEHHBIM JaHHBIM J10-
KymeHTOM. OTpHIaTeIbHOE TOJIKOBAHHE 3TOTO MPEJIOKEHUS ITOIBOJUT YUTATENS K OTPH-
narenbHOMY BbIBOAY 0 [S1]: “box 3.4 of European Arrest Warrant had not been ticked, it
was not mandatory to extradite the appellant”. [Ipomomxkas naree KOMMEHTapUi ONMMCAHH-
eM TonHoMouni cyma B coorBeTcTBHH ¢ Act of 2003 [S3], cynmps moka3bIBaeT, 4TO
myHKT 3.4 European Arrest Warrant He SBISeTCS UCKJIIOUUTEIBHBIM WIN €IMHCTBEHHBIM
BO3MOKHBIM PETYIUPYIOLIUM IOJIOKEHUEM.

OparmeHr 4:

The point arises in circumstances where box 3.4 in point (d) of the EAW was not ticked
by the issuing judicial authority. If it had been ticked, then subject to the appellant’s extra-
dition being compatible with the Convention rights within the meaning of the Human
Rights Act 1998, it would have been mandatory for the executing judicial authority to ex-
tradite the appellant. However, where, as here, box 3.4 has not been ticked there remains
discretion for the executing judicial authority to order the appellant’s extradition: article
4a(1). The discretion is to be exercised in accordance with section 20(5) of the 2003 Act
and in compliance with the Convention.”

lAr{pec;{H B. 10. YcrymurenbHOCTh: MEXaHW3MBI 00pa30BaHUS M B3aMMOJCHUCTBHS CIOKHBIX
3Ha4YeHUH B s13bIke. MockBa: SI3pIku cnaBsiHCKOM KynbTypsl, 2015. C. 34.

2 Supreme Court. URL: https://www.supremecourt.uk/cases/docs/uksc-2022-0127-judgment.pdf
(nata obpamenus: 27.04.2024)
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CMBICTIOBas TpaHMIA B TaHHOM (h)parMeHTe 0003HaUeHa COI30M ‘however’, KOTOPBIH
BBOJIUT HOBYIO MH(POPMAIHKIO (IPYTHE MOJIOKEHUS, JAFONIUE CYlaM YCMOTPEHHUE), TIPOTH-
BOIIOCTABIISIEMYIO TIO CMBICITY TIEPBOW YacTH (parMeHTa, CMeIasi akIeHT Ha BTOPYIO €ro
yacTh. PUTOprnieckoe HaMepeHHe CyIbU IPH 3TOM MOXKHO HCTOJKOBAaTh KaK CTPEMIICHHUE
MOJIYEPKHYTh BECOMOCTh BTOPOIl YacTH, T. €. MHBIX MOJIOKEHUU Kpome nmyHKTa 3.4 EAW
(European Arrest Warrant). Mo>xxHO CcKa3aTh, UTO CyJbs HacTauBaeT Ha BTOPOM 4YacTu
(hparMeHTa U TEM CaMBIM IIPEyMEHBINAET, HO M HE OTPHUIIACT 3HAUCHUE TIEPBON YacTh. ITO
MO3BOJISIET CICATh TPEAMOIOKEHHIE O TOM, UTO IIepBas 4acTh (PparMeHTa BBITOIHICT POJIb
KOHCECCHBA, U YCIIOBHO CXeMy ab3alia MOXHO NpeacTaBuTh Kak: [Xota S1-S2, ognako S3].

Tak Ha3piBaeMas (pUTOpHUYECKasi) BECOMOCTh TaKKe IMPOSBILSIETCS B TPaMMaTHICCKOM
odopmieHnn (pparmMeHTa — WHAWKATUBHBIC (POPMBI, OE€3YCIIOBHO, OTHOCATCS K CHJIBHBIM
(dbopMam, B OTVIMYKE OT YCIOBHBIX MPEJIOKCHHH CO 3HAUCHHEM Hppeanca, KOTOphIe HE
UMCIOT OTHOIICHHSA K COOBITHITHOMY TIaHY BBICKA3BIBAHMS.

BoiBoabI

AHanu3 (parMeHToB CyneOHBIX OTYETOB MOKa3all CIEAYIOIIUE NTUCKYPCUBHBIE (QYHK-
n Y11 ¢ uppeanucoM: ycuiieHne BO3pakeHHs M KoHceccuB. DUKCHPyYs TpolLiece paccyx-
JieHus1 cyObeKkTa KOMMYHUKAIIMH, YCJIOBHbBIC MPEIOKEHHS 3TOW MOATPYMNIBI HE TOJBKO
0003HAYAIOT MPUCYTCTBUE TOBOPSIIIETO, HO M €ro oOpalleHne K CIyLIaloueMy, CleI0Ba-
TENIBHO, TUIIOTE3bI — ATO CPE/ICTBO JUCKYPCHBHOTO B3aWMOJEHCTBHUS (BO3AEHCTBHS Ha all-
pecata). PacummpeHnHoe oTpHIlaHHE — OCHOBHYIO CEMaHTHUYECKYIO XapaKTEPUCTHUKY yCIIOB-
HBIX MPEAJIOKEHUH ¢ KOHTP(aKTyaJIbHBIM 3HAYEHUEM — MOYKHO OTHECTH K OIpeesIstoLe-
My NPHU3HAKY JUCKYPCUBHBIX (QYHKIMHA TaKUX HPEIUIOKEHUH B paMKaX BBHICKa3bIBaHUSI.

[IpoananM3MpoBaB CEpHIO NMPUMEPOB, MBI YCTAHOBHIIM, YTO PAcIIMPEHHOE OTpPHUIAHHUE
YCJIOBHBIX TPEJUIOKEHUI BIHMSET HA TOJKOBAHME MPEIIECTBYIOUINX UM NPEIIOKEHHH, U
3TO MO3BOJIMJIO BBIJIEJIUTh B CYAEOHBIX OTYETaX KaKk MHUHHMYM JIBa THIA (parMeHTOB, KO-
TOpBIE COOTBETCTBYIOT PHUTOPHYECKMM HAaMEpPEHMSM ToBopsero. B mepBoii kareropun
(parMeHTOB yCIOBHBIC MPEIJIOKEHHS C MPPEATMCOM YCHIIMBAIOT BO3PaKEHHE TOBOPSIIETO
U3-3a SIBHOT'O HECOOTBETCTBHS aCCEPLHUH U MPelaraeMoro BeiBojia. B npyroit — onu Gepyt
Ha ce0s PoJIb PUTOPUYECKOTO KOHCECCHBA, KOTOPBIA BBIPaXKaeT MEHEe BaKHYIO UISl TOBO-
psero nugopmanuio. Cynbsi He TOJIBKO COBEpLIAET JIOTHYECKUE OIEPALNH, HO, MPEXIC
BCEro, COoO0maeT 00 dTOM ajapecaTy — 3TO OCHOBHAs KOMMYHHKATHBHAsI COCTABJISIOIIAS
YCIIOBHBIX TPEIUIOKEHNH ¢ uppeanucoM. BenecTBre 3Toro agpecar MOXeT epecMOTPETh
CBOE TOJIKOBaHME T€X WJIM MHBIX BBIBOJIOB OTHOCHTEIHHO COOBITHH. DTO, B CBOIO OYEpeb,
MOATBEPXKIAET TO, YTO YCJIOBHBIC HPEIJIOKEHHs CO 3HAYCHUEM Hppeasica sIBISIOTCS HH-
CTPYMEHTaMHU MPOCIEKTHBHOT'O B3aMMOJCUCTBHS CylbH (CyObeKTa KOMMYHHUKAIMK) U all-
pecata. Bxmovast rumore3sl B apryMeHTaluIo, Cy/bs HE TOJIBKO MOXET yKa3aTh Ha HECO-
OTBETCTBHS B BBIBOJAaX, HO M MPEABOCXUTUTH BO3MO>KHBIE BOIIPOCHI WIIM BO3PAXKEHUS a]-
pecata. MOXHO TaKXe 3aKJIIOYNTh, YTO CyAbS TAKUM 00pa3soM CTPEMHTCS IOCTHYb
HEUTPAILHOTO (HENPEAB3SATOr0) TOBECTBOBAHUSL.

Kpome Toro, ycrnoBHbIE IIPEUIOKEHUS CO 3HAYSHUEM UppeaIica — 3TO CIOco0 BHICTpa-
MBaHUS KOHIENTYAIBHBIX IPOCTPAHCTB B CyeOHOM auckypce. MHBIMU cloBamu, BBICTpa-
UBas THIIOTE3BI, CyIbsl TAKXKe MOTU(DUIUPYET OUCKYpC, PACIIMpsisi €ro WK, Hao0opoT,
Cy)Kasl ero HalpaBJIeHHE. DTO HE TOJBKO MOJATBEPKAACT TO, YTO YCIIOBHBIE MPEJIOKEHUS
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b. H. ApuHoea. Uppeanuc B cyaebHoM aucKypce: OUJIOJIOTUYECKHE
Ha rPaHK CEMaHTUKU, NParMmaTUKU U PUTOPUKU HAYKHU

SABJIAKOTCA CPEACTBAMU peain3alluu KOTHUTHBHOM (byHKIII/II/I SA3bIKa, HO U CIIYXKaT PYJCBbBIM
HUHCTPYMCHTOM I 0oJiee TOYHOrO OIMpPCACIICHUA T'paHUl] U neiaeun q)OpMI/IpOBaHI/IH JHC-

Kypca.
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